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The European Union And Member States 
Regulatory Approach To Health Security 
At The Borders

By Emmanuel Brunet-Jailly and Benjamin Perrier

Synopsis

Because of Covid-19, European Union reworked its air and airport regulatory guidelines as early as 
March 2020, and was able to see those effectively implemented across member states; 500 European 
airports and most airlines complied immediately. One of the consequences was the exclusion of US 
travellers from being able to land in the Union. However, other pan European policies were much less 
successful. Indeed, member states implemented various policies, from lockdowns to Covid-testing 
without being able to have one specific pan European approach despite efforts to coordinate. 
Covid-19 policies resulted in multitude forms of re-bordering from doing nothing to quarantining 
people two weeks upon arrival and refusing entry to specific passports, and locking down cities and 
regions. This short essay will discuss those national and European approaches and assess their 
contribution to holding the virus back at the borders of Europe and member states.
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be seen as a notable infringement of the member states, on 
the right to travel freely across European countries. The 
Schengen Border Code (Code, 2021), allows Member 
States to close borders under exceptional circumstances 
and for a limited period of time. What happened in the 
European Union, however, went farther than anything 
foreseen prior to the Covid-19 crisis.

Member states reintroduced various procedures to control 
the pandemic including: border closures, implemented 
internal and external travel bans, reintroduced controls at 
sea, air and land borders but also away from the boundary 
lines, in the middle of major cities and in the country sides 
so much so that such various and complex layered 
measures carried with them much confusion for the 
average EU citizens. For instance, ‘containment’ was used 
in several states – without any state to state coordination, 
not even at the boundary line and took the form known as 
‘surveyed mobility’ whereby anyone-individual is assumed 
to have the appropriate documentation allowing mobility 
across a specific area; i.e. a region or a city or a 
neighborhood. ‘Surveyed mobility’ depends on specific 
qualification of a specific state of emergency whereby 
Covid-19 was primarily understood as a security issue. 
The generalisation of such ‘border checks’ expanded 
widely inside the Schengen area relying on extensive usage 
of data-surveillance technologies whereby biometric 
information was continually recorded, and primarily 
implemented by police or military security forces, and not, 
medical or nursing aspiring students or social workers, for 
instance, whom form the bulk of contract tracers. 

It is also important to note that the periods during which 
such exceptional measures were implemented lasted 
longer than the two months limit accepted by the 
Schengen Code (art. 28). In fact countries, such as Austria, 
Denmark, France, Germany, or Norway and Sweden, 
unlawfully maintained electronic border checks across 
their territories. In most countries these exceptional 
measures concerned the mobility of any individuals 
without concerns for their nationality or their status in the 
country. Also, some countries generalised the usage of the 
terminology ‘essential travellers’ to de-facto issue mobility 
rights under exceptional circumstances. Travel bans also 
emerged as part of the policy instruments used by some of 
the member states: Hungary, Cyprus, Denmark and 
Finland issued internal travel bans that do not exist in the 
EU legislation set in the Schengen Border Code. These 
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In response to Covid-19, the European Union reworked 
its air and airport regulatory guidelines as early as June 
2020, and was able to see those effectively implemented 
across member states; 500 European airports and most 
airlines complied immediately (EASA, 2020). Other pan 
European policies were much less successful. 

The first EU warning regarding Covid-19 was issued on 
January 09th 2020 by the European Center for Disease 
Prevention and Control (ECDC, 2020). At the time, the 
Union acted on its ‘support competence’ in the area of 
public health policy (art. 168 TFEU, Decision 1082/2013). 
These initial warnings led member states to implement 
policies with much confusion, from border closure to 
Covid-testing and temporary lockdowns, without being 
able to have one specific pan European approach despite 
efforts to coordinate. Covid-19 policies thus resulted in a 
multitude of forms of re-bordering -- from doing 
nothing, to quarantining their own populations, as well as 
quarantining incoming travellers up to two weeks upon 
arrival, to refusing entry to specific passports. Member 
states also implemented lock-downs on specific 
neighborhoods, cities and regions, or specific economic 
activities with little consideration for what was going on 
across their borders (Carrera, 2020).

Indeed, the Covid-19 inconvenient truth is that the 
deficiencies of many member-states were exposed, while, 
at the same time, the European Union response capacity 
was limited: This short essay is a review and a discussion 
of those European and national attempts to block 
Covid-19 from entering the EU. It is an assessment of the 
contribution of those national policies to holding the 
Covid-19 virus back at the borders of Europe and 
implication for the future of the Union, suggesting that 
one outcome of the pandemic is the expansion of the 
Union. 

The World Health Organization as early as January 
27, 2020, in its many attempts to help states coordinate 
their policy answers, repeatedly noted that other public 
health strategies would be much more efficient than 
border closures, for instance, testing and quarantining 
infected individuals, but also, hand cleaning or physical 
distancing. Despite the WHO’s appeal, rooted in the 
International Health Regulations, most Union member 
states elected to close their borders, i.e. both the external 
and internal borders of the European Union. This must 
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include external border entry-exit procedures, but 
expanded to country internal mobility by specific 
individuals for specific reasons such as having the right to 
mobility between two cities on prior proof of medical 
status or a negative test or temperature screening, or 
again, fulfilled quarantine requirement. Also, 
extraordinary penalties accompanied those instruments. 
For instance, not complying with those measures can 500 
euros in Belgium, or 10,000 euros in Cyprus, Czech 
Republic, Germany or Spain. Non-compliance can 
include a prison sentence including wages being held 
back (Finland).

In conclusion, during 2020, EU member states 
implemented multiple policy answers to Covid-19 
prioritizing control over mobility within their borders 
with little pan Union coordination. Restrictions on 
mobility, included electronic surveillance mechanisms 
and instances of criminalization of non-compliance with 
travel restrictions.  In response EU Commission 
President von der Leyen begun policy reforms on 
September 16, 2020 (State of the Union, 2020) is likely to 
lead to the creation of a pan European Health Emergency 
Response Authority as well as regulations concerned with 
serious cross-border threats to health, including the 
establishment of a Union preparedness and response plan 
and an early warning and alert notification system. In 
particular, with the EU4Health 2021-27, the Union 
creates the largest health program ever in Europe, and 
response to Covid-19. It brings 5.1 billion into the health 
systems of EU member states. In the end, while initial 
member states’ responses may have temporarily 
weakened the Union, ultimately in the face of the 
Covid-19 pandemic while a majority of member states 
performed poorly, the European Union is emerging 
stronger.
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