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Denying Entry to Asylum Seekers 
Does Not Make Canada Safe

By Patti Tamara Lenard 

Synopsis

The Safe Third Country Agreement between Canada and the United States was signed in 2004, in the 
wake of 9/11, and regulates the movement of asylum seekers between them. The Agreement certifies 
that, because Canada and the United States are both “safe”, an asylum seeker must make their claim in 
their country of arrival – that is, an asylum seeker who arrives in Canada must make their claim in 
Canada, and an asylum seeker who arrives in the United States must make their claim there.  However, 
the relative safety of the United States has been the subject to legal proceedings twice, once nearly 
immediately after the Agreement was adopted, and presently. In 2020, the Federal Court has agreed that 
the United States is no longer safe for refugees and asylum seekers, and that by enforcing the STCA 
Canada is complicit in the violation of severe harm against highly vulnerable individuals.  In particular, 
said the judge, Canada has violated “section 7” charter rights of asylum seekers that are turned back.  
Section 7 guarantees the right to life, liberty and security, to everyone. My contribution assesses the role 
that the STCA plays in securing the border between the US and Canada, and evaluates the merits/
demerits of remaining committed to it (I can very little reason to remain committed to it) – all the while 
being attentive to ongoing legal proceedings. 
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was enacted, asylum seekers were regularly landing in the 
United States, and travelling to the Canadian border to 
seek asylum here. Estimates are that the adoption of the 
STCA immediately reduced the number of asylum seekers 
crossing at the US-Canada border from roughly 10 000 per 
year 3 (as opposed to 200 going in the other direction) to 
half that.4  The US government accepted the arrangement 
as payment for Canada’s cooperation in its national 
security objectives, in the wake of 9/11.

The horrific treatment of asylum seekers, and other 
migrants, in the United States by the Trump 
Administration is well-known. However, even before the 
election of Donald Trump, the relative safety of the United 
States for migrants has been the subject of legal challenges 
in Canada.5  Critics of the STCA alleged, in 2007, and 
again presently, that the United States is not safe for 
refugees and asylum seekers.  In 2008, the Federal Court 
ruled on a technicality that the agreement would stand, 
even as it agreed that the United States was not safe for 
asylum seekers.6  

In 2020, the Federal Court again agreed that the United 
States is no longer safe for refugees and asylum seekers, 
and that by enforcing the STCA Canada is complicit in 
acts of severe harm against highly vulnerable individuals.7 
In particular, the judge said in her ruling, Canada has 
violated “section 7” charter rights of asylum seekers that 
are turned back.8  Section 7 guarantees the right to life, 
liberty and security, to everyone. In the suit brought 
against the government of Canada, refugee advocates 
argued for a second time that conditions in the United 
States were so bad that they undermine the basic safety 
assumption at the heart of the STCA, and so merit its 
suspension (if not outright abandonment).  The Federal 
Court judge agreed, and called on the government to 
move towards suspending the agreement on those 
grounds. 
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Border control is at the heart of national sovereignty.  A 
country that cannot meaningfully control its borders, or 
regulate the cross-border movement of peoples, is one 
that cannot protect its citizens’ security. Signed in 2004, 
the Safe Third Country Agreement (STCA) between the 
United States aims at controlling the movement of asylum 
seekers across the Canada-US border.1

For the second time in its relatively short history, 
Canadian refugee advocates are contesting, in court, the 
STCA’s allegedly unfair treatment of asylum seekers, 
especially those aiming to enter Canada from the Untied 
States.  According to Dorota Blumczynska, President of 
the Canadian Council of Refugees, “every day that the 
Agreement remains in force, people are at risk of being sent 
back to detention and potential deportation to 
persecution…The US has never been safe for all refugees, 
and the fact that President Biden is in the White House 
does not change that. Women are particularly affected, 
because of US policies that close the door on women fleeing 
gender-based violence.”2

The joint commitment to the STCA rests on a key 
assumption, that both countries are in fact safe for asylum 
seekers.  Both states are signatories to major international 
law treaties, governing the treatment of asylum seekers, 
for example, and both states are in principle committed to 
recognizing a robust package of rights for all people on 
their territory.  In effect, the STCA certifies that, because 
Canada and the United States are both “safe”, an asylum 
seeker must make their claim in their country of arrival – 
that is, an asylum seeker who arrives in Canada must 
make their claim in Canada, and an asylum seeker who 
arrives in the United States must make their claim there.  
The effect is that Canadian border authorities may thereby 
legally refuse entry to asylum seekers from the United 
States.

The Canadian government appears to believe it has much 
to gain from this arrangement – before the STCA 
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announcement that the families of 500 detained migrant 
children simply cannot be found, are just the most 
flagrant of abuses to which asylum seekers are subject.11

Prime Minister Trudeau led his Liberal Party to victory 
on the strength of the compassion he demonstrated for 
Syrians in need of safety.  He pledged Canadian 
support to them, and delivered it. He spoke movingly 
about the importance of welcome, and met refugees at 
the airport to deliver winter clothing personally.

Rights advocates can thus be forgiven for wondering 
why the government’s enthusiasm for supporting 
refuge-seekers has waned.  In 2019, it chose to expedite 
asylum claims made by those who crossed irregularly, 
citing Canadian’s keen interest in a fair and expeditious 
asylum system.  Now, presented with a golden 
opportunity to abandon an agreement that renders 
Canada complicit in human rights violations, it is 
refusing to do so, citing the importance of protecting a 
fair and efficient asylum system.  Borrowing from the 
Harper government’s playbook, implications abound 
that border crossers are fraudulent, or security risks, or 
are taking opportunities away from those who are 
waiting patiently in line.

However, it is crucial to notice that the government is 
claiming none of the following: that the conditions for 
asylum seekers in the United States are defensible, that 
those who are arriving at our border are likely to make 
false claims, and crucially, that Canada is not able to 
absorb more refugees into our political fabric. That is 
because none of these claims is true: the United States is 
not safe,12 even under a Biden administration;13 those 
arriving at our border are very likely to make plausible 
claims for asylum;14 and the Canadian political fabric 
can easily absorb more refugee arrivals.  Indeed, there is 
evidence that over the long-term refugees contribute 
much more to our economy, and to our public culture, 
than they take.15  Even more, public opinion surveys 
continue to show that Canadians are not that exercised 
over irregular arrivals. 
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However, the Canadian government persists in insisting 
that the United States remains safe, or at least safe 
enough.  In particular, they emphasize, not every turned 
back asylum seeker is detained, and that there are due 
process avenues to deal with those who are. Such 
arguments are deemed sufficient to justify sustaining the 
STCA. In its submission to the Federal Court of Appeal, 
the Government of Canada claims ,“Detention for 
returnees is discretionary and for those detained, there 
exists a robust detention review scheme, including the right 
to counsel,” and then also that “Where detention does 
occur, it is only for short periods and followed by release, 
unless extended detention is lawful according to the 
circumstances.”9

At the heart of the STCA are value questions important to 
Canadians. Why are individuals who are denied entry to 
Canada entitled to Charter protection?  Why is it right to 
treat Canada as, effectively, complicit in the human rights 
violations perpetrated at the hands of US authorities, 
when asylum seekers are denied entry to Canada?  

Because, say refugee advocates, there is longstanding 
practice not only of denying entry to asylum seekers at 
land borders, but the ordinary practice is furthermore to 
inform US border authorities of the denial, causing the 
apprehension and frequent detaining of such individuals 
by US authorities.  These practices are common, and the 
consequences of them are well-known.  The actions of 
Canadian border authorities, who exercise their authority 
in denying entry and in collaborating with US authorities 
on these cases, are directly and causally implicated in the 
detention of such individuals.

Few believe that the United States remains safe for asylum 
seekers and refugees; the Federal Appeal’s Court judge 
acknowledged that the evidence of harm to which turn-
backs are subject is unambiguous, and the news is full of 
stories of abuse and exploitation taking place inside of 
detention centres. Dawn Wooten’s public claim that 
migrant women were being subject to unwanted 
hysterectomies,10 for example, or the recent  
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Ultimately, what is confusing about the government’s 
choice to appeal the Federal Court’s ruling that the STCA 
violates Canadian law and must therefore be abandoned 
is this: Why does the government insist that the 
administrative hurdles associated with fairly protecting 
asylum seekers are so large that they justify subjecting 
them to near certain human rights violations?  Perhaps 
the suspension of the STCA feels politically dangerous or 
something that might imperil Canada-US relations – but 
the government has a moment at which it can blame for 
the Federal Court for the need to suspend the STCA. All 
it must do is abide by the ruling.  And yet, it has chosen, 
embarrassingly, to appeal it.
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